TITLE 291 — NEBRASKA PUBLI C SERVI CE COWM SSI ON

CHAPTER 8 — GRAI N WAREHOUSE RULES AND REGULATI ONS

003 GRAIN DEALERS

003.01 Licensing Requirenents: Al grain dealers doing business in
Nebraska are required to procure and naintain a license fromthe
Conmi ssi on.

003.02 License Application Requirenents:

003.02A Form Al applications for a grain dealer |icense
shall be submitted on the formprescribed by the Conmm ssion,
i ncorporated herein at the end of the chapter and | abel ed as
Attachment 14 (new form.

003.02B Vehicle Registration: Each grain dealer or
applicant shall register with the Conm ssion each notor
vehicle to be used by the |icensee for transporting grain.

003. 02C Determ ning Vol une of Business for New Applicant:
A new applicant may obtain a Iicense on the basis of an
estimate of the volume of business the applicant expects to
do during the termof the license for which the application
is made. \When a first year applicant obtains a |icense on
the basis of an estimate of its purchases for the year, and
the licensee, in fact, buys an amobunt of grain equal to or
nore than the initial estimate, the |icensee shall revise
the estimate and i medi ately furnish sufficient additiona
security to cover the additional projected purchases.

003. 02D Background Check: Al applications for a grain
deal er license shall include the primary party. Such
primary party shall be subject to fingerprinting and a check
of his or her crimnal history record information naintained
by the Federal Bureau of Investigation through the Nebraska
State Patrol: (1) If the applicant is not an individual, the
chi ef executive officer, president, or general nanager; or
(2) if the applicant is an individual, the individual. |If
the primary party has been subject to a check of his or her
crimnal history record information pursuant to this section
on a prior application, he or she is not subject to another
such check upon a subsequent application. |If a primry
party has been subject to a check of his or her crimnal
history record information pursuant to another |aw, the
Conmmi ssi on nmay wai ve such requirement. A primary party
shall furnish to the Nebraska State Patrol a full set of
fingerprints to enable a crimnal background investigation
to be conducted. The primary party (1) may be fingerprinted
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at a Nebraska State Patrol office, or (2) may request a
fingerprint card fromthe Conmission. |f a primary party is
fingerprinted at a county sheriff’'s office or a local police
departnent, the primary party shall send the conpl eted
fingerprint card to the Nebraska State Patrol, c/o/ Crimnal
Records & ldentification, P.O Box 94907, Lincoln, Nebraska
68509-4907. The primary party shall request that the
Nebraska State Patrol submt the fingerprints to the Federa
Bureau of Investigation for a national crimnal history
record check. The primary party shall pay the actual cost,
if any, of the fingerprinting and check of his or her
crimnal history record information. The primary party
shal | authorize release of the national crimninal history
record check to the Conmmi ssion. The crimnal history record
i nformati on check shall be conpleted within ninety days
after the date the application for a license is received in
the Comm ssion’s office, and if not, the application shal

be returned to the applicant. The Conmmi ssion shall deny a
deal er license to any applicant whose prinmary party has been
convicted of a felony financial crine.

003. 02E Fees:

003.02E1 Application Fee: Al applications for

license will include a fee as set by Neb. Rev.
Stat. Section 75-903 (1997). Any application fees
paid will be non-refundabl e should the applicant

wi t hdraw the application or be unable to neet all
licensing requirenents within one year fromthe
date of application.

003.02E2 Registration Fee: A registration fee, as
set forth in Neb. Rev. Stat. Section 75-903

(Rei ssue of 1996) will be paid for each vehicle
registered as a part of the grain deal er applica-
tion.

003.02F Commercial License Plates: Each vehicle used by a
grain dealer, licensed under the provisions of Section 003,
shal | be equipped with a commercial |icense plate as regis-
tered with the Departnent of Modtor Vehicles, except that a
grain dealer who resides in another state shall license the
vehi cles according to the laws of the grain dealer's state
of residence. The nunber of the conmercial |icense shall be
submtted to the Commr ssion on the application for license.
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003.02G Termof License: A grain dealer license shal

expire at mdnight on the followi ng March 31, June 30,
Sept enber 30, or Decenber 31.

003.03 Financial Requirenents: Each grain dealer or applicant shal
submt a review or audit level fiscal year end financial statenent
prepared by an independent certified public accountant or independent
public accountant. The independent public accountant shall hold a
permt granted by the Nebraska State Board of Public Accountancy. |If
licensing as an individual, the financial statenent shall be prepared
in accordance with O her Conprehensive Basis of Accountancy for a
personal financial statenent, using historical cost and accrual basis
of accounting. |If licensing as a partnership, corporation, or
limted liability conpany, the financial statement nust be prepared
in accordance with accounting principles generally accepted in the
United States. |If an applicant for a grain dealer license is a

whol |y owned subsidiary of a parent conpany and such a financi al
statenment is not prepared for the subsidiary, the parent conpany
shall submt its reviewed or audited fiscal year-end financial state-
ment and shall execute an unconditional guarantee agreenent as
prescri bed by the conm ssion. The financial statement shall include,
but is not limted to, the foll ow ng:

003.03A Statenent of incone (Profit and Loss)
003. 03B Bal ance sheet
003.03C Statenent of cash flows

003. 03D Statenent of proprietor's capital or retained
ear ni ngs.

003.03E The volune and dol |l ar value of grain deal er pur-
chases the licensee made in Nebraska during the fiscal year.
If the volunme and doll ar value of the grain purchases is not
reported, the grain dealer shall file the maxi mum grain
deal er security as required by the Gain Dealer Act.

003.03F This section applies to all licensees who hold both a
war ehouse and deal er |icense. The volume and dollar value of
transactions in which direct delivery grain is exchanged for a
post-direct delivery storage position and the post-direct
delivery storage position is not created by an in-store
transfer on the sane date as the delivery of the direct
delivery grain.
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003.03F1 The value shall be calculated as set forth
in Section 003. 04Al.

003. 03F2 The statement shall specifically show

003.03F2a The total volume and doll ar
val ue of the direct delivery grain
exchanged for a post-direct delivery
storage position,

003. 03F2b The total vol unme and doll ar
val ue of the direct delivery grain
exchanged for a post-direct delivery
storage position created by an in-store
transfer on the sane date as the delivery
of the direct delivery grain, and

003. 03F2c The net volunme and doll ar val ue
of the direct delivery grain exchanged for
a post-direct delivery storage position
that will be used for calculation of the
grain deal er security as set forth in
Section 3.04.

003.03G The accountant's certification, assurances, opin-
ions, and comments and the notes with respect to the
financial statenent.

003.03H Net Wrth: Each grain dealer or applicant shal
denmonstrate and maintain a m ni rum al |l owabl e net worth of
$10,000 to obtain and maintain a |license.

003.031 Wrking Capital: Each grain deal er or applicant
shal | denonstrate and maintain a working capital ratio
(current liabilities to allowable current assets) of not
less than 1 to 1. Applicants or licensees who fail to neet
this requirenent shall provide additional data sufficient to
satisfy the Conm ssion that additional operating capital can
be obtained to neet the requirenent.

003.03J Filing: Each grain dealer shall file a financial
statement within ninety (90) cal endar days follow ng the
close of the licensee's fiscal year, except that, the Com
m ssion may grant, upon request and reasonabl e cause shown,
one filing extension of thirty (30) cal endar days.
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003.04 Gain Dealer Security Requirenents: A grain dealer applicant
shall file security which may be a bond issued by a corporate surety
conmpany and payable to the Conmi ssion, an irrevocable letter of cre-
dit, or a certificate of deposit, subject to approval of the Comn s-
sion for the benefit of persons doing business with the grain dealer.
The security shall be furnished on the condition that the |icensee
will pay for any grain purchased upon denand, not later than thirty
(30) days after taking possession of the grain purchased. The
liability of the surety shall cover purchases and sal es made or
arranged by the grain dealer during the tinme the bond is in force.

003.04A Anount: The security shall be in the amount of the
greater of $35,000 or seven percent (7% of grain purchases
and exchanges by the applicant, in the preceding |icense
year or as reported in the fiscal year end financial state-
ment, not to exceed $300,000. For purposes of calculating the
security, grain purchases and exchanges do not include in-store
purchases by a warehouse, or grain that passes title at the
time of delivery.

003.04A1 Anpunts used in the calculation of the
security shall include the net volune and doll ar
val ue of the direct delivery grain exchanged for a
post-direct delivery storage position valued on the
date delivery is nade.

003.04A2 Anpunts used in the calculation of the
security shall not include any transactions in which
direct delivery grain is exchanged for a post-direct
delivery storage position and the post-direct
delivery storage position is created by an in-store
transfer on the sane date as the delivery of the
direct delivery grain

003.04B Types of Security:

003.04B1 Surety Bond: The surety bond shall be

i ssued by a conpany authorized to conduct business
in Nebraska, on a form prescribed by the Conm s-
sion, incorporated herein at the end of the chapter
and | abel ed as Attachnment 15. Changes to a bond
must be on a form prescribed by the Conm ssion,

i ncorporated herein at the end of the chapter and

| abel ed as Attachment 16.
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003.04B2 Certificate of Deposit: A grain dealer
may deliver certificates of deposit to the Comm s-
sion in an anpbunt equal to the security required.
Upon the deposit of a qualified certificate of
deposit with the Commi ssion, the certificate of
deposit will be transferred to a financial institu-
tion for safe keeping. Any certificate of deposit
furnished in lieu of a surety bond shall not be
part of the assets of the grain dealer and will
have the sane | egal significance as a surety bond.
Each certificate of deposit shall be:

A) Issued by a financial institution which is
i nsured by the Federal Deposit Insurance
Cor poration (FDI O ;

B) In an anount not to exceed the amount for which
the account nmay be insured at the issuing
institution; and,

C) Payable to the Nebraska Public Service Conm s-
sion with interest to be paid to the benefi-
ciary.

003.04B3 Irrevocable Letter of Credit: A grain
deal er may deliver an irrevocable letter of credit
or letters of credit to the Comm ssion in an anount
equal to or greater than the security required.
Each irrevocable letter of credit shall be:

A) Issued by a financial institution which is
i nsured by the Federal Deposit |nsurance
Corporation (FDIC) or issued by farmcredit
institutions chartered by the Farm Credit
Adm ni strati on;

B) Issued for a period at |east three (3) nonths
| onger than the expiration date of the
underlying |icense;

C) Payable to the Nebraska Public Service Conm s-
sion up to the security liability of the grain
deal er; and,
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D) Issued on a formprescribed by the Conm ssion,
i ncorporated herein at the end of the chapter
and | abel ed as Attachnment 17.

003.04C Conbi nation of Security Types: If two or nore
al | onabl e security types are filed with the Comm ssion to
satisfy the security requirenent, clains against the

security will be paid using a pro rata share of each
security filing, up tothe linmt of liability of each
filing.

003. 04D Rel ease or Reduction of Security:

003.04D1 Release: No security shall be rel eased
until ninety (90) days have el apsed fromthe can-
cellation, revocation, or expiration of the
license, unless the grain dealer files another type
or types of security as replacenent.

003.04D2 Reduction: The Comm ssion may, at its

di scretion, reduce a security filing as long as the
security filing is not reduced bel ow the require-
ments stated in Subsection 003. 04A

003. 04E The grain deal er security shall provide security for
direct delivery grain until any post-direct delivery storage
position is created for a period not to exceed thirty (30) days
after the date of the |ast shipnment of the contract.

003.04F No seller shall have recourse to the grain dealer’s
security unless the seller:

003. 04F1 Denands paynent fromthe grain dealer
within thirty (30) days after the date of the |ast
shi pment of any contract;

003. 04F2 Negoti ates any negoti abl e instrunment issued
as payment for grain by the grain dealer within
thirty (30) days after its issuance; and

003. 04F3 Notifies the Conmission within thirty (30)
days after any apparent |loss to be covered under the
terns of the grain dealer’s security.
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003.05 |Issuance: Upon review of all required docunents, the Comm s-
sion shall issue the follow ng:

003.05A G ain dealer license

003.05B Grain dealer truck registration and plate for each
vehicle registered with the Comrission as a part of the
Iicense application.

003.05B1 Plate Requirenent: Each grain dealer

pl ate shall be affixed on the front of the vehicle
to which it is assigned, in close proximty to the
commerci al plate.

003.05B2 Registration Requirenent: The registra-
tion for each truck shall be carried in the cab of
the vehicle to which it is assigned.

003.06 Records Requirenents: Each grain dealer shall maintain, at
its place of business, accounts of each transaction conducted under
its license. The records shall be subject to inspection by the

Conmi ssi on and nust include, but are not limted to, the foll ow ng:

003. 06A Receipts: Each grain dealer or an agent, upon

t aki ng possession of grain froma seller, shall issue a
witing, in the formof a receipt, contract, bill of |ading
or other witten communication(s) to the seller, or its
agent, that includes, but is not necessarily l[imted to, the
fol | owi ng:

003.06A1 The date and tinme of day the grain dealer
or its agent took possession of the seller's grain.

003. 06A2 The nanme and address of the buyer.

003. 06A3 The name of the seller.

003. 06A4 The nane of the agent of the buyer.

003. 06A5 The notor vehicle license plate nunber of
any vehicle used by the grain dealer or its agent
in taki ng possession of the grain.

003. 06A6 The kind of grain delivered to the buyer.

003. 06A7 The approximate quantity of grain
delivered to the buyer.
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003. 06A8 The follow ng provisions shall be printed
on the face of a receipt in eight point type or
| ar ger:

"WARNI NG TO SELLER:  You will have no recourse to
the grain dealer's security posted with the
Nebraska Public Service Conm ssion (NPSC) unless
you (1) demand paynment fromthe grain dealer within
thirty (30) days after the date of the |ast

shi pment of any contract; and, (2) cash any check
or draft issued as paynent for your grain within
thirty (30) days after its issuance; and, (3)
notify the Nebraska Public Service Conmi ssion, PO
Box 94927, Lincoln, NE 68509-4927, within thirty
(30) days if a check or draft is returned unpaid.
You will have no recourse to the grain warehousenan’s
security posted with the NPSC unl ess you have secured
a post-direct delivery storage position within thirty
(30) days after the last shipnment of any contract.
Direct delivery of grain may affect the eligibility
of the grain for participation in federal price
support prograns.”

003. 06B Checks issued as paynent for grain.

003.06C Contracts issued for grain purchases or sales in
Nebr aska

003.06D Retention: Each grain dealer shall, unless
ot herwi se authorized by the Commi ssion, nmaintain the
required records for not less than five (5)year(s).

003.07 Gain Dealer's or Hauler's Proof of Oaership: Each grain
haul er, whether dealer or hired truck, shall have avail able at al
times on the truck proof of ownership of the grain being transported
thereon, the point at which the grain was |oaded, and its
destination. Failure to present such proof upon demand of any |aw
enforcenent officer or Conmission representative may be deened to be
cause for revocation of the grain dealer's |license

003.08 Storage Prohibited: No grain dealer may store grain for any
person unless |licensed under the Grain Warehouse Act or US Warehouse
Act .
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003.09 Conplaint Proceedings: 1In the event of a notification of an

appar ent

| oss under Neb. Rev. Stat. Section 75-905 (1996) or if the

Grain Warehouse Director or other Conm ssion personnel have

r easonab
statutes
per sonnel

e cause to believe that a grain dealer has violated the
or rules of the Conmi ssion, the Director or other Conmi ssion
wll:

003.09A File a conplaint before the Conm ssion against the
grain dealer setting forth the alleged violation.

003.09B btain a hearing date on the conplaint.

003.09C Notify the grain dealer and its security provider
of the conplaint and hearing date on the conpl aint.

003. 10 Suspension or Revocation of License:

003.11

003. 10A Suspension: |f the Conmi ssion deternines that the
public good requires it, it may, upon the filing of a
conpl ai nt and wi thout hearing, tenporarily suspend a grain
deal er license pending the determ nation of the conplaint.

003. 10B Revocation: The Commission will hold a hearing on
any conplaint filed against a grain dealer by Comm ssion
personnel according to the Rul es of Comm ssion Procedure.

If the Commission finds that the allegations of the
conplaint are true, it may revoke the defendant's grain
deal er license. Further notice and hearing rmay be ordered
to determ ne whether there are clains agai nst the

defendant's security. |If any valid claimis determned to
exist, the Conmmission may require the security to be
forfeited in whole or in part to satisfy the clains. |If the

security is insufficient to pay all of the valid clains, the
Conmmi ssion nay distribute the security pro rata anong the
valid clai mants.

Civil Penalty: Any person who violates the grain deal er act

may be assessed a civil penalty by the conm ssion for one or nore,
but is not limted to the follow ng violations:

A Failure to tinmely file renewal application.
B) Failure to tinely conplete application process.

C) Failure to tinely file financial statenent.
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D) Failure to tinmely file security replacenent or extension.

E) Failure to maintain accurate, conplete or current
records.

F) Failure to make paynment on derand.
G Failure to maintain Commi ssion financial requirenents.

H Failure to issue grain dealer receipt to seller.



